—
—

Construction Industry Business Environment

U

CRC Construction Innovation

BUILDING OUR FUTURE

ﬁlﬂl\\\s

CIBE — Final Report

Report No. 9 [2004-032-A]

Editor Kerry Brown

The research described in this report was carried out by: Craig Furneaux

Project Leader: Kerry Brown

Research Program: A

Program Name: Business and Industry Development

Research Project No.: 2004-032-A

Project Name: Construction Industry Business Enviro nment (CIBE)

Date: 28 June 2008



2004-032-A - CIBE- Final Report

[inside cover]

Distribution List

Cooperative Research Centre for Construction Innovation
Authors

Disclaimer

The Client makes use of this Case study or any
information provided by the Cooperative
Research Centre for Construction Innovation
in relation to the Consultancy Services at its
own risk. Construction Innovation will not be
responsible for the results of any actions taken
by the Client or third parties on the basis of the
information in this Case study or other
information provided by Construction Innovation
nor for any errors or omissions that may be
contained in this Case study. Construction
Innovation expressly disclaims any liability or
responsibility to any person in respect of any
thing done or omitted to be done by any person
in reliance on this Case study or any
information provided.

© 2008 Icon.Net Pty Ltd

To the extent permitted by law, all rights are reserved and no part of this publication covered by copyright
may be reproduced or copied in any form or by any means except with the written permission of lcon.Net Pty
Ltd.

Please direct all enquiries to:

Chief Executive Officer

Cooperative Research Centre for Construction Innovation
9" Floor, L Block, QUT, 2 George St

Brisbane QId 4000

AUSTRALIA

T: 61 7 3864 1393

F: 61 7 3864 9151

E: enquiries@construction-innovation.info

W: www.construction-innovation.info

Page 2 of 25



2004-032-A - CIBE- Final Report

1. Introduction

Lack of harmonisation in the regulation of the construction industry has been identified as causing significant costs to
industry, particularly for organisations which seek to operate across jurisdictional borders.

The CIBE project was established in response to industry concern about the lack of harmonisation in the regulatory
environment, with a goal to better understand:

» The causes of these differences

» How increased harmonisation, or coordination between various sphere’s of government might be achieved.

In order to set the stage for this, a literature review was completed to examine the issue of harmonisation in regulatory
environments, which is excerpted below:

The design and construction market as a whole is valued at over $40 billion per annum nationally (ACBR 2003). Over
half of this building work is conducted across state borders. The lack of coordination between Commonwealth and State
governments on construction regulations and policies is argued to negatively impact innovation (Manley 2004) and
productivity (Productivity Commission 2004) in Australia. There is both quantitative and qualitative evidence that the
Commonwealth is increasing the amount of regulation in all areas, with the Industry Commission reporting that the
number of pages of legislation passed is doubling approximately every ten years (Fenna 2004: 99). Thus the lack of
coordination between spheres of government, and the consequent deleterious affects on productivity and innovation in
the sector have been well documented. The lack of coherency between local governments on processes such as
development assessment (Productivity Commission 2004) is also seen to negatively impact upon the productivity of the
industry.

Geiger and Hoffman (1998) have noted that the extent of regulation in an industry tends to be negatively associated with
firm performance. The cost of complying with variations in regulations between the states has been estimated by the
Building Product Innovation Council (2003) as being up to $600 million per annum for the building product manufacturers
alone. Industry in Australia has consistently held that regulations inhibit innovation (Manley 2004). However, recent years
have seen a strong deregulation of industry in general (Banks 2005). Further, government regulation has been perceived
as enablers of innovation (PricewaterhouseCoopers 2002).

2. Costs associated with the regulatory environment in
Australia

The costs normally associated with regulatory regimes are compliance costs and direct charges. Typically, approaches
to estimation of the cost of regulations examine direct costs, such as fees and charges, together with indirect costs,
such as compliance and reporting costs (OECD 1997). However, in a fragmented system, such as Australia, costs can
also be incurred due to procedural delays, either by government, or by industry having to adapt documentation for
different spheres of government; lack of predictable outcomes, with variations occurring between spheres of government
and sometimes within the same government agency; and lost business, with delays and red tape preventing realisation
of business opportunities (OECD 1997). In this paper, we argue these costs should be termed adaptation costs.

As a first step in advancing improvements to the current situation, a summary of the current costs experienced by
industry will be outlined. First, Table 2 sets out the regulatory costs incurred by construction firms:

1 This section is verbatim from Furneaux, Brown and Hampson (2007)
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Table 1 — Regulatory costs incurred by construction

Australian Government

State and Territory

Governments

firms (Furneaux et al. 2006)

Local governments

Regulatory Costs on Building firms

Builders Licensing

Direct Costs
Indirect Costs
Adaptation Costs

Insurance

Direct Costs
Indirect Costs
Adaptation Costs

OH&S

Direct Costs
Indirect Costs
Adaptation Costs

Direct Costs
Indirect Costs
Adaptation Costs

Taxation / Duties and Fees

Direct Costs
Indirect Costs

Direct Costs
Adaptation Costs

Direct Costs
Adaptation Costs

Procurement

Indirect Costs

Indirect Costs
Adaptation Costs

Indirect Costs
Adaptation Costs

Dispute resolution

Direct Costs
Indirect Costs
Adaptation Costs

The regulatory costs associated with construction projects are outlined in Table 3:

Table 2 — Regulatory costs incurred by construction

Australian Government

State and Territory

Governments

projects (Furneaux et al. 2006)

Local governments

Regulatory Costs on Building Projects

Planning approval Indirect Costs (possible) Direct Costs
Indirect Costs
Adaptation Costs
Approval to commence Direct Costs
building Indirect Costs
Adaptation Costs
Inspection of Buildings Direct Costs
Indirect Costs
Adaptation Costs
Enforcement of Building Direct Costs
Orders Indirect Costs
Adaptation Costs
Occupancy Direct Costs
Indirect Costs
Adaptation Costs

Most costs associated with building firms occur at the Commonwealth and state government level, while those costs
associated with construction projects occur primarily at a local government level. State governments provide a layer of
compliance costs with integrated planning acts and similar instruments. There are fees and compliance costs associated
with most aspects of the building process, and this is exacerbated when firms work across jurisdictions. Compliance
costs can also occur when working across local government boundaries as well. These costs are discussed in detail

below.
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1.1. Direct costs
The most significant area of direct costs is associated with financial payments to government — typically in the form of
taxes, fees and duties. Taxes levied by the Commonwealth government on construction firms include company income
tax, goods and services tax, payroll tax and fringe benefits tax (Department of Industry 2007). Income for the
Commonwealth government directly related to property was in the order of $474 million in the 2004-2005 financial year
(Australian Bureau of Statistics 2006:11). Unfortunately, disaggregated income data from GST and company tax for the
construction industry is not available.

State governments gain income from construction related activities in the form of property taxes, land tax, stamp duty on
conveyancing, payroll tax, and land tax (Department of Industry 2007). Income for state and territory governments from
property (excluding payroll tax which could not be disaggregated) was $2,330 million for the 2004-05 financial year
(Australian Bureau of Statistics 2006:18). “Taxes on property were the single largest taxation revenue source (38.5%) for
state governments in 2004-05” (Australian Bureau of Statistics 2006:4). The property related income has increased in
recent years due to the significant rise on property values in most of the states (Australian Bureau of Statistics 2006).

Figure 1 — State income derived from taxes (ABS 200 6)
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that actual income for state and local governments from property related taxes are almost identical for state and local
governments (see Figure 3 below).

Figure 2 - Actual state and local government income from property (ABS 2006)
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Direct costs on the construction therefore were in the order of at least $8,553 million dollars in the 2004-05 financial
year.

1.2. Indirect and Adaptation costs

Indirect costs are associated with companies needing to comply with government regulations. At the national level, this
means the Building Code of Australia, together with various national standards, as well as completing taxation returns
and GST reporting. At the State and Territory level, this involves business registration and licensing, insurances,
compliance with planning acts, occupational health and safety, and training obligations. At the local government level,
this means application and inspection processes, for construction. Adaptation costs occur due to: procedural delays,
when industry has to adapt documentation for different spheres of government; lack of predictable outcomes, with
variations occurring between spheres of government; and lost business opportunities, with delays and red tape
preventing realisation of business venture (OECD 1997). Adapting to different development assessment processes is
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particularly vexing for construction forms as this falls under the jurisdiction of local governments. Local governments
have been charged with fostering national inconsistency due to their focus on meeting local needs (Productivity
Commission 2004). The sheer number of local councils (360) compounds this issue.

The adaptation costs of variations in regulations between the states has been estimated by the Building Product
Innovation Council (2003) as up to $600 million per annum for building product manufacturers alone. Productivity gains
from increased harmonisation of the regulatory system have been estimated in the hundreds of millions of dollars (ABCB
2003). This argument is supported by international research which found that increasing the harmonisation of legislation
in a federal system of government reduces what we have termed adaptation costs (OECD 2001).

However, indirect costs and adaptation costs are particularly difficult to quantify, with no method of estimating this
agreed on in Australia. The Construction Industry Business Environment project is working with the Productivity
Commission in order to identify the best way of assessing compliance costs incurred by construction (Productivity
Commission 2006). It is likely that the method for assessing regulatory costs will be derived from the Standard Cost
Model (OECD 2004).

An observation was articulated by an industry partner in the early stages of the CIBE project: “The construction industry
in Australia is one of the most regulated industries in Australia” (personal communication). This research has shown that
each sphere of government in Australia is involved in regulating the activities of construction firms. Additionally, all of the
phases of a building project involve at least one level of government. Thus, construction firms and projects experience
direct, indirect and adaptation costs from all levels of government, at every phase in a construction project. The situation
becomes more complex once an organisation works across jurisdictional boundaries, as they have to adapt to varying
regulations at the commonwealth, state, territory or local levels.

1.3.  Effect of reducing the regulatory burden on co  nstruction industry

Stoeckel and Quirke (1992) have argued that if costs on industry could be reduced by 10%, this could have a strong
positive effect on GDP. Significantly, they predict that a 10% reduction of costs to non-residential construction would
have the biggest positive effect on GDP (Figure 3).

Figure 3 — Effect on GDP of reducing costs by 10% (  Stoeckel & Quirke 1992)
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This finding was reinforced by macroeconomic modelling conducted on behalf of Construction Innovation by ACIL
Tasman (2005), who found that improvement of productivity in the construction industry will have significant
improvement in GDP over time (Figure 4).
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Figure 4 — Growth (GDP) Impacts of One-off, Sustain  ed 10% Productivity Gain, by Sector
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Thus this research provides qualified support for the contention of industry that the construction industry is faced with a
strong regulatory framework which operates at a project and organisational levels. Regulatory regimes are enacted by
multiple spheres of government. A reduction in the regulatory burden on the construction industry has been shown to
result in strong positive impact upon GDP.

Implications for Australian construction firms
Geiger and Hoffman (1998) have noted that the extent of regulation in an industry tends to be negatively associated with
firm performance. Consequently, the need to “reduce red tape” and regulatory inconsistencies is argued to be a
desirable outcome (OECD 1997) for developed countries. Stoeckel and Quirke (1992) have argued that if regulatory
compliance costs on the construction industry could be reduced by 10%, this could have a strong positive effect on GDP.
Significantly, the authors predict that a 10% reduction of costs to non-residential construction would have the biggest
positive effect on GDP. This finding was reinforced by macroeconomic modelling conducted on behalf of Construction
Innovation by ACIL Tasman (2005), who found that improvement of productivity in the construction industry will have
significant improvement in GDP over time. So how likely is it that regulatory costs experienced by construction firms can
be reduced?

2.1.  Reduction in regulatory direct costs (taxes)t o the construction industry

Firstly, is a reduction in the category of direct costs likely? The Commonwealth gains income from the construction
sector through company taxes, income taxes, and the GST. State governments gain income from construction and
property through property taxes, stamp duties and the like. In fact, 38.5% of the income received directly by states, not
through grants from the Commonwealth, was derived through property tax in 2003-2004 (Australian Bureau of Statistics
2006). Local government derives income from construction and property through application fees, development fees,
and rates.

As long as each jurisdiction in Australia derives significant income from the construction industry, relinquishing authority
and reduction of the burden would appear unlikely. While it is possible that the states may reduce their direct taxes on
construction related duties (e.g. property taxes and stamp duty) in lieu of increased distributions from the Commonwealth
GST income, although the spectre of increased reliance on the Commonwealth for funding, and the forgoing reduction in
direct income and therefore independence, would appear to make this unlikely (Hamill 2005), or at best a marginal
reduction. Is a reduction in indirect costs more likely then?

2.2.  Reduction in indirect (compliance) costs to th e construction industry
In the Australian Constitution, infrastructure, public works and main roads are the responsibility of the states. Each state
has enacted building acts and regulations and some have developed integrated planning acts. Additionally, each state
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has regulations which address construction related activities — occupational health and safety, builders licensing, and
training; as well as specifications for various types of buildings and building products. Moreover, many state government
departments enact policy and legislation around construction activities: public works authorities in the construction of
roads, infrastructure and public works; environmental authorities to monitor the impact of construction projects and firms
of the environment; and heritage departments to preserve buildings of historical significance; occupational health and
safety divisions to promote and monitor safety on constructions sites; training departments to promote apprentices and
trainees; and even arts departments to promote public art in public works projects. In addition to the roles of the states in
construction regulation, much of the day to day construction activity in Australia is overseen by local councils —
particularly the provision of development assessment and town planning, building inspections, and local roads and
drainage.

The Commonwealth government has also become increasingly involved in construction, primarily through tied grants.
Indeed part of the increasing role of the Commonwealth government is in the provision of funding to the states of major
grants for infrastructure — to which the Commonwealth can attach conditions (Fenna 2004). Through this mechanism of
tied grants, the Commonwealth government appears to also be pursuing a range of other agendas, particularly in the
industrial relations and occupational health and safety areas. Thus all three spheres of government have varying
regulatory responsibilities and interests in the construction industry. While minor adjustments may be possible, large
scale reduction in regulation in direct and indirect costs appear unlikely in the near future. This leaves a reduction in
adaptation costs as a possible area of reduced regulatory burden.

2.3.  Reduction in adaptation costs to the construct ion industry

If changes in direct costs and indirect costs are unlikely, at least in the short term, then reduction in the adaptation costs
would appear to be a salient way in reducing regulatory burdens. The CRC for Construction Innovation is working with
various government agencies and industry associations to improve the harmonisation of regulation in Australia, thereby
reducing the regulatory burden on construction firms. The following section sets out a number of mechanisms identified
by which states can harmonise their regulations.

3. Mechanisms for achieving coordination in federal systems of government

As the term infers, harmonisation is the process by which differences in laws and policies between two jurisdictions are
reduced by adopting similar laws and policies (Leebron 1997). Harmonisation can be in the form of specific regulations; it
can facilitate more general policy objectives focussing on guidelines (eg. Goals for pollution); there can be agreement on
certain principles; and lastly, harmonisation of structures or procedures, usually to reinforce other types of harmonisation
(Leebron 1997). Harmonisation is only possible if states can converge around one commonly agreed standard (Fox
1992).

Majone (1998) argues that within harmonisation, or coordination, there are a number of different levels. Optional
harmonisation aims to guarantee the free movement of goods and services, while permitting states to retain their
traditional forms of regulation. Minimum harmonisation is where all governments agree to a specific set of minimum
standards in regulations, but individual states are able to set higher standards individually (Majone 1998: 313). This case
has also been referred to as the ‘race to the bottom’ in Europe as governments resort to the lowest common
denominator in order to gain agreement of all parties (Leebron 1997). The best known example in Australia of
harmonisation is the Building Code of Australia which seeks to set a minimum standard of performance for buildings and
building materials across Australia. This is not the only option for achieving similarity in content of regulation, with a
range of possible alternatives discussed below. This range of options is useful to consider when contemplating how to
achieve increased coordination in specific areas between governments.

Mechanisms to improve regulatory consistency in a federated system of government have been identified from the
literature which are summarised in Table 1 below. The mechanisms, which we have termed options, are listed from most
coordinated to least coordinated.
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Table 1- Mechanisms for Harmonising Regulations in

Federal Systems of Government 2

Option 1-
Most
coordinated

Unilateral Exercise of
Power by the
Commonwealth

Creating uniformity in regulation in Australia by Commonwealth legislating in such a
way as to over-ride all similar state and territory regulations. For such an approach to
work, legitimate authority in the constitution, termed a ‘head of power’, needs to be
determined. As the Commonwealth lacks head of power for OH&S this option is
difficult to enact, although the Commonwealth can attach conditions to funding to the
states.

Option 2

Reference of Power
fo the
Commonwealth

The states can elect to refer a state power to the Commonwealth under the
Constitution. If a ‘matter’ is referred to the Commonwealth by a state, the
Commonwealth is then able to legislate. The Commonwealth govemment attempted
this recently when it requested that the states refer workplace relations powers to the
Commonwealth. This attempt failed when the “states advised that they will not refer
their [industrial relations] powers” (COAG Communiqué 2005) to the Commonwealth.
Cole (2003) suggested this was also unlikely to occur for OH&S regulation.

Option 3

Incorporation by
Reference

The incorporation by reference application is where the various parliaments adopt the
legislation of a single jurisdiction as amended from time to time in accordance with an
intergovernmental agreement (Saunders 1994, 8). The advantage of this form of
coordination is that there is need to only change a single piece of legislation, rather
than several pieces of legislation although it requires extensive consultation. The
Building Code of Australia could be considered an example of this. This option was
endorsed by Cole (2003) as the most viable for the construction industry.

Option 4

Complementary or
Mirror Legislation

This option requires that the Commonwealth and states work together to achieve
legislative coverage of a particular policy area, particularly where there are dual,
overlapping to uncertain division of constitutional powers. In these instances, each
jurisdiction enacts laws to the extent of its constitutional capacity and the matter is
addressed by the participation of all of the legislatures of the Federation. “The
Commonwealth and all participating states would pass separate, but totally consistent
(although not necessarily identical) pieces of legislation” (Allen Consulting Group 2002,
40). An intergovernmental agreement is normally required to set out the terms and
conditions of the arrangement.

Option 5 -
moderately
coordinated

Mutual Recognition

Under mutual recognition, the rules and regulations of other jurisdictions are
recognised. Mutual recognition enables goods or services to be traded across
jurisdictions, and means that if the goods or services comply with the legislation in their
own jurisdiction, and then are deemed to comply with the requirements of the second
jurisdiction, or pathways for achieving compliance are clearly established. Mutual
recognition is a one of the vehicles governments can utilise to reduce the regulatory
impediments to goods and services mobility across jurisdictions (Productivity
Commission 2003).

Option 6

Agreed Legislation or
Policies

This mechanism is where governments in question agree to implement similar
legislation or policies, which are then implemented by local legislation.

Option 7

Adoptive Recognition

A jurisdiction recognises that the decisions of another jurisdiction meet the
requirements of its own legislation regardless of whether this recognition is mutual.

Option 8

Non-Binding National
Standards Model

A national authority makes decisions which are adopted to various extents by the
respective state or territory ministers.

Option 9

Exchange of
Information

Such an exchange can take many forms, including where meetings between Ministers
and/or public servants occur on a regular basis to exchange information; or where best
practice guidelines or demonstration projects are published with the intention that they
will be adopted by other jurisdictions.

Option 10 -
not coordinated

Independent
Multilateralism

Under this option each jurisdiction goes its own way — so there is no coordination at all
between governments. Unlike option one, this option means that the states and the
commonwealth all act in an uncoordinated way and pursue disparate policy objectives.

Cooperative agreements are formal arrangements where two or more governments agree to work together. Such
agreements include contracts, written undertakings, agreements on similar policies (Opeskin 2001). Informal
arrangements typically take place within specific portfolios (eg. Public works) and range from conversations to
intergovernmental committees (Opeskin 2001). There are a large range of intergovernmental committees which seek to
develop solutions to share information. These arrangements have been referred to as either ‘iron rods’ due to the
constrained and focussed nature of the interactions, or ‘threads of gossamer’ which emerge through intergovernmental

2 The content of this table is sourced from Allen Consulting Group (2002), Farina (2004), and Opeskin (2001)
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relations managers with a wide focus and interaction (Chapman 1989: 55). This is similar to notions of policy networks,
characterised by strong or weak ties between actors (Milward & Provan 1998).

Difficulties can arise from these intergovernmental committees however, as a state parliament is not legal bound by an
intergovernmental agreement to enact legislation to implement a uniform scheme (Farina 2004). In practical terms,
particularly if there is a financial grant being given by the Commonwealth, there is often strong incentive to pass the bill
effectively endorsing the agreement.

In the next section we move from a theoretical analysis of harmonisation to specific examples of harmonisation practice
in Australia.

4. Improving regulatory and policy consistency — 5 case
studies

While the framework above was useful as a framework for understanding how to improve consistency in regulatory
environment in federal systems of government, this does little to improve specific regulatory instances. Consequently,
the CIBE project set out to examine a number of case studies which sought to identify ways in which regulatory
harmonisation could be improved. These case studies were undertaken in the following areas:

= Sustainable built environment

=  Procurement

= QOccupational Health and Safety
= eBusiness (eGovernment)

= Building Information Modelling

Additionally the project examined the public policy implications of innovations conducted by the CRC for Construction
Innovation.

The following pages do not attempt to replicate the case studies in their entirety. Instead, the following paragraphs focus
on the central issue of jurisdictional consistency and the mechanisms which might promote improved consistency.
Should the reader which to explore the issues in greater detail, then they are directed to the full case study reports,
some of which run for hundreds of pages. The first area reviewed is in the area of sustainability.

4.1.Sustainability *

In August 2005, House of Representatives Standing Committee on Environment and Heritage released the Sustainable
Cities report which recommended in part that the Australian government establish national sustainability objectives (a
sustainability charter) together with reporting mechanisms for progress towards those targets. In September 2007, the
House of Representatives Standing Committee on Environment and Heritage released their subsequent Inquiry into a
sustainability charter, which made a number of specific recommendations as to the implementation of this charter.

In view of the national importance of sustainability to Australia’s future, this case study examined what some of the
challenges might be to establishing a National Sustainability Charter. Through a review of relevant literature and policy
documents, a number of challenges to the establishment of a national set of sustainability targets became clear. These
challenges can be broadly classified as: coordinating policy in a federal system of government; gaining the attention of
government(s); the process for establishing national values, objectives and indicators; the cost to industry and the need
for government funding and incentive mechanisms; and the suitability of current ratings systems for assessing progress
towards national goals. The first is of most relevance to this final report.

4.1.1 Achieving Coordination in a Federal System of Government

Under a federal system, powers are divided between a central government and several regional governments. In
Australia, power was divided at Federation between the Commonwealth Government and the governments of the six
colonies, which were renamed 'states' by the Constitution. Specific areas of legislative power (which are termed "heads

3 This section is taken from Brown Furneaux McFallan and Hortz (2008)
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of power" in the Constitution) were given to the Commonwealth Government such as foreign affairs, whereas the states
retained legislative power over all other matters that occurred within their borders, such as: police, hospitals, and public
transport (Australian Government 2005). *.

In some circumstances, however, the wording of the Constitution has often created situations where both the
Commonwealth and the states claim the authority to make laws over the same matter (Australian Government 2005).

In federations ... policy must be negotiated between and across different levels of government,
vertically between Commonwealth, state and local governments, and horizontally between states
or local authorities. (O’Faircheallaigh, Wanna & Weller 1999:97).

Environmental policy has been seen historically as primarily the responsibility of the states, with responsibility
occasionally being devolved to local government, with the Commonwealth having limited involvement (Department of
Environment and Heritage 2001). Responsibility is further distributed between various government departments within
jurisdictions, with a net result of a highly uncoordinated approach to planning and management of the environment
(Department of Environment and Heritage 2001).

Even within a single jurisdiction such as the Australian Government, responsibility and budget for environmental issues
are spread across multiple government departments and agencies (Department of the Environment and Heritage
2005:3). This multiplicity of government agencies presents challenges for the coordination of objectives and targets as
the role, relationship and power of any Sustainability Commission would need to be clarified in relation to these other
organisations.

Vertical and Horizontal Coordination

In order to overcome difficulties in vertical and horizontal policy coordination, a large range of intergovernmental
committees have developed over time (Chapman 1989), the primary one being the Council of Australian Governments
(COAG). Difficulties can arise from these intergovernmental committees however, as a state parliament is not
necessarily legally bound by an intergovernmental agreement to enact legislation to implement a uniform scheme - even
an agreement made at COAG (Farina 2004). In practice, however, most legislation is passed if there is federal funding
associated with their enactment.

Consideration should be given as to how coordination will be achieved between the Australian government, the various
states and territories and local governments. This vertical and horizontal policy integration is a key element of any
Sustainability Charter if it is to be effective. This is particularly true if the goals are aspirational, and require state and
local governments to be involved in implementing a Sustainability Charter, as well as monitoring and reporting on it, as is
the case in Sweden (Swedish Ministry of the Environment 2004: 9-10). As noted in the Sustainable Cities Report (House
of Representatives Standing Committee on Environment and Heritage 2005), there may be a need for significant initial
investment in order to develop the capability of state/territory and local governments to monitor and report on
environmental sustainability targets.

Given the fragmented nature of responsibility for environmental policy at the moment (Department of Environment and
Heritage 2001), achieving coordination vertically and horizontally between agencies and jurisdictions is one of the key
challenges that a Sustainability Commission is likely to face particularly given the federal system of government, and the
dispersed nature of resources, data and authority.

A range of possible roles is put forward for a Sustainability Commission, from a legislative role through to a voluntary
coordinating role. If the Commission is to champion a Sustainability Charter vertically and horizontally through all
spheres and agencies of government, then a coordinating role would seem appropriate, however, the ‘push’ of some
mandated action may enhance the achievement of policy coherence and a consistent approach. The fragmented nature
of environmental policy in Australia (Department of Environment and Heritage 2001) noted above, presents both a
challenge and an opportunity (O’Faircheallaigh, Wanna & Weller 1999:97). Given the fragmentation evident, there is a
clear role for a single Sustainability Commission to coordinate the establishment, measurement and reporting of
sustainability in Australia.

4 A complete list of Commonwealth heads of power can be found in Section 51 of the Australian Constitution.
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Consequently, the use of a single coordinating agency with significant funding was advocated as the mechanism for
harmonisation. A key role of this organisation would be to coordinate a single sustainability charter — a set of goals with
values that underpin it, which are agreed to by all states and territories. This can best be classified as an institutional
mechanism, rather than a regulatory mechanism, and relies on consultation and agreement, together with incentives, to
achieve the harmonisation outcome. This approach to harmonisation does not sit neatly within the framework identified
early in the project and outlined in Section 3. It is, though, a pragmatic way forward for governments, which respects
sovereignty of individual jurisdictions, and yet enables the achievement of outcomes, which are vital for the future of
Australia. The second case study examined the area of government procurement.

4.2.Procurement °

Procurement is a significant activity of all spheres of government — and the procurement of non-housing construction
forms a significant percentage of total industry turn over. The contracting out of government services including
construction, has been held to deliver cost effective delivery of services. However, each state in Australia has developed
their own policies and procedures in relation to the procurement of public works. The majority of this case study
highlighted the differences between jurisdictions, with at least four differing sets of institutional arrangements in place in
Australia (Furneaux, Brown and Allan 2008). In fact there are some very good reasons why states are different - largely
due to the scale of procurement activity. For smaller jurisdictions centralising procurement activities helps to ensure
better outcomes for government, particularly through concentrating procurement capability. Larger jurisdictions often
decentralised their procurement which makes sense due to the scope and scale of current activities, although a
centralising trend appears to be occurring. Given the differences between jurisdictions are due to key differences in size
and structure, there seems little chance that consistency will be achieved in the immediate future.

Furneaux, Brown and Allen (2008) note however that while specific institutional arrangements vary between jurisdictions,
there was a high level of consistency in the public values that these arrangements attempt to safeguard. Put another
way, there are a number of consistent public values across all jurisdictions (such as efficiency, transparency, and due
process) although the mechanisms used to safeguard these varied from state to state. Consequently, harmonisation is
around agreement of values and goals, not of specific institutional arrangements. As with the sustainability guidelines
this does not sit easily in the theoretical framework outlined in Section 3. Procurement arrangements in Australia are
closest to a performance based code, which seeks to achieve specific outcomes (efficiency etc.) but leaves the specific
mechanisms up to individual jurisdictions.
4.3.0ccupational Health & Safety °

The occupational health and safety (OH&S) study examined three attempts to improve the harmonisation of OH&S
policies and regulations between the states: Comcare, National Occupational Health and Safety Council (NOHSC)
standards, and the building and construction occupational health and safety scheme. For the Comcare scheme, while
this at least in theory provided a mechanism for eligible firms to opt out of state based schemes into Commonwealth
insurance schemes, this has not occurred in significant numbers to date, although now that a high court case has
resolved the matter, larger numbers of firms may elect to participate in the scheme. The NOHSC standards, at least in
theory, provide a framework for the harmonisation of OH&S regulation across the country. However, as Brown,
Furneaux, Janssen and Allen (2008) have argued, unless the adoption happens into regulation, the level of
harmonisation is quite low. Recent attempts to rejuvenate the NOHSC scheme will hopefully bear fruit. The Australian
government, building and construction scheme attaches conditions to funding of construction projects — which relate to
the accreditation systems of head contractors. While the goal was to enhance consistency across Australia, the likely
outcome of such policies are likely to be that head contractors construction works funded from Commonwealth sources
will have to comply with the OH&S regulations of both state and federal jurisdictions. This is one key reason why Cole
(2003) recommended against attaching OH&S conditions to Commonwealth funding.

A promising development is the recently compiled construction industry OH&S code of practice which was developed by
the CRC for Construction Innovation. While such a standard is not part of regulation, if sufficient firms adopt the code, it
could for the basis of a de facto standard of practice in the industry. Thus funding, insurance and national standards
have all been attempted as mechanisms for improving harmonisation in OH&S regulations in industry. In the end, a
standard developed by industry, provided it is adopted widely enough, may yet result in the best harmonisation
outcomes. As with the previous studies a voluntary code of practice does not sit easily in the framework outlined in
Section 3.

5 This section is taken from Furneaux, Brown Allan (2008)
6 This section is taken from Brown, Furneaux, Janssen and Allan (2008).

Page 12 of 25



2004-032-A - CIBE- Final Report

4.4, eBusiness / eGovernment

In initial consultations with industry, differences between local governments on the issue of development assessment,
was a major source of angst. The eBusiness case study examined the implementation of a set of technological solutions
to improve and streamline development assessment and related processes inside 21 local councils in South East
Queensland. This study found that the application of modern ICT technology to DA process (eDA) had the impact of
increasing standardisation of a range of health and licensing laws. The DA processes itself was improved, as better
information provided to applicants resulted in improved applications and therefore speedier application approval
processes. The case study also explored the challenge of implementing technological changes across numerous sized
councils, and has wider implications for the adoption of new technology in firms.

The study also noted that a second project was being developed which would extend eDA into new areas (electronic
lodgement) together with extending the eDA process beyond local government to state government as well. This project
will not be completed until 2009, so is too early to evaluate.

The harmonisation mechanism identified in this case study is a technological solutions. ICT solutions require significant
collaboration and coordination to implement effectively, particularly across 21 local councils. It is significant that the
project was endorsed by the South East Queensland Council of Mayors, as this provided overall governance for the
project, and greatly enhanced the uptake within specific councils. As with the other case studies in the CIBE project,
technological solutions do not easily sit within the framework outlined in section 3.

4.5. Building Information Modelling  ®
Building Information Modelling (BIM) may not seem to initially be concerned with harmonisation of regulations. However,
as Kiviniemi et al. (2008 p.3) argue — in order for the full potential of BIM to be realised a number of technical standards
need to be agreed to at a national and international level. Without agreed to standards for the sharing of information, it
would not be possible to share information between different applications provided by software vendors.

While much ado is made in the literature about the need to develop IFC classes, in fact, three different technical
specifications are in fact needed (capitalised words are in the original) :
» An exchange format, defining HOW to share the information. IFC (an ISO standard in development) is such a
specification
» A reference library, to define WHAT information we are sharing. The IFD Library (an implementation of ISO
12006-3) serves this purpose
» Information requirements, defining WHICH information to share WHEN. The IDM/MVD approach (also an ISO
standard in development) forms that specification (Kiviniemi et al. 2008 p.3).

Clearly there is a key role for all governments to be involved in the development of these standards, and their
enablement by legislation. Such a development requires the agreement on standards for the sharing of information and
fits into the framework outlined in section 3. However, such harmonisation is not at the sub-national level, or even
national level. For the ISO standards to be effective, they need to be developed and endorsed at an international level.

5. Lessons drawn from the case studies on harmonisa tion

As set out in Section 3, there are a number of ways of using regulation as a mechanism of harmonisation, although most
attempts to date have been at the lower level, what Majone (1998) called the ‘race to the bottom’ as each jurisdiction
agrees to the lowest common denominator. The clearest example of this is the NOHSC standards were considerable
effort has been put into developing national standards, only to not have these adopted in a rather piecemeal manner into
legislation. In hindsight, all of the mechanisms identified from the literature review see harmonisation as a regulatory
problem — with the implicit goal to get all of the regulations to have similar wording.

The case studies offer a number of important lessons on the issue of harmonisation. While the academic literature
places significant emphasis on harmonisation of regulation, what is perhaps most aspect of the case studies in this
project is that they do not necessarily rely upon regulation to achieve harmonisation. In other words, the CIBE case

7 This section is taken from Burgess, Furneaux, Vassilev, Allan, Ward (2007).
8 This section draws on Furneaux and Kivits (2008)
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studies provide a significant contribution to knowledge by promoting additional ways of achieving consistency in federal
systems of government.

5.1. Sustainability — the Institutional and goalsa  pproach

The solution identified in the sustainability study was an institutional one. In this case it is proposed that a central agency
be established, whose role will be to negotiate and establish national goals for the environment, and then provide simple
public reporting on the progress of these goals to the Australian public. This approach leaves jurisdictional responsibility
with the states for sustainability, but seeks to build mutual goals in collaboration with the states. As the Commonwealth
lacks head of power over the environment, then this is a salient and workable solution to achieving consistency.

5.2. Procurement — the agreed values approach

The procurement study perhaps best provides cogent reasons as to why the states are different. Different procurement
arrangements are required for different jurisdictions. In this case study what is harmonised are the public values which
the different jurisdictions seek to protect. Thus the ‘best’ institutional arrangements for a small jurisdiction might be
different for a large jurisdiction. However the goal of providing efficient and effective delivery of public works remains
constant. In the case of procurement, it is the values which underlie procurement arrangements which are consistent
across jurisdictions.

5.3.OH&S - a Voluntary Industry code of conduct

The notion of a voluntary code of conduct for OH&S in the construction industry is not new theoretically. What is new, is
the investment of resources to make this approach a reality. The key here is that if enough industry participants adopt
the code and put it into practice, it has potential to become the de facto standard of practice for the industry.
Consequently, a voluntary code of practice can become the benchmark for what is acceptable industry practice,
particularly as it was developed by the industry itself.

5.4.eBusiness - Technology and regional governance showing the way

The implementation of the eBusiness study showcased voluntary collaboration between local councils which achieved a
certain level of harmonisation through the use of technology and joint governance mechanisms (the SEQ Council of
Mayors). This collaboration was felt to provide a template for future cooperative activities. While SEQ Council of Mayors
does not have constitutional power, as a form of regional government, it has demonstrated the ability to achieve
voluntary cooperation and coordination across local government authorities.

5.5.BIM -- International standards

The BIM case study highlighted the need for ISO standards in order for collaboration to occur, and these standards need
to be agreed on not just at a local or regional level, but at a national and international level. While much work has begun
on this already, there is considerable work still needed to make the potential of BIM a reality.

5.6. Contribution of this project to our understand ing of harmonisation processes

Together these studies suggest that there are alternative ways to achieve harmonisation in a federal system of
government. While regulatory harmonisation is still a worthwhile aim, often there are very good reasons for differences
between jurisdictions. What works for a small jurisdiction, may not be appropriate for a large institution, and vice versa.
As the OH&S and eBusiness study shows, sometimes the answer lies outside of the formal structures which rely upon
heads of power, enshrined in constitutions.

» Forthe OH&S study, industry led standards which exceed the requirements of any one jurisdiction, avoids the
‘race to the bottom’ criticism often levelled against harmonisation attempts, while achieving the goal of ensuring
the safety of construction workers. Such an approach is reliant upon good will and strong uptake in the industry,
but may useful when there are impasses at the political level.

»  For the eBusiness study, the role of the SEQ Council of Mayors was a key element in ensuring that an initiative
had the practical power to be implemented. While lacking formal power in a constitutional sense, there was a
legitimation of action in order to achieve outcomes for South East Queensland, a commitment to joint action,
and a level of trust and good will to achieve outcomes.
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Table 2: Summary of novel approaches to harmonisation

Case study | Method Process Implications

Sustainability | Institutional Creation of a peak body to | In order to coordinate a set of national sustainability
coordinate action targets a peak agency is needed to coordinate goal

setting, reporting and collaborative action.

Procurement | Institutional Safeguarding public values | While methods and arrangements vary between

jurisdictions, the end goal of ensuring transparency,
efficiency, effectiveness is achieved.

OH&S Standards Industry developed OH&S is an area where multiple attempts have been
standards and tools that made to harmonise regulation. Where there is an
enable firms to meet ongoing impasse between jurisdictions, industry can
requirements of multiple develop standards which if adopted widely enough,
jurisdictions become the accepted standard of practice. Requires

strong uptake by industry and cooperation of government
in order to be effective.

eBusiness Institutional Council of Mayors provided | Regional government is a non-formal method of
framework for action. achieving joint action. While not based on constitutional
Significant funding and head of powers, it is a pragmatic joint problem solving
smart implementation mechanism.
assisted realisation.

BIM Standards Working internationally to Standards, when adopted in legislation, are very useful
establish three sets of harmonisation mechanisms.
standards

6. Conclusion

Harmonisation can be in the form of specific regulations; it can facilitate more general policy objectives focussing on
guidelines (eg. Goals for pollution); there can be agreement on certain principles; and lastly, harmonisation of structures
or procedures, usually to reinforce other types of harmonisation (Leebron 1997). The CIBE case studies have indicated
that there are a number of novel approached which act to improve consistency in the regulatory environment.

[u}

[u}

Institutional arrangements to set and achieve goals or values

Implementation of a national institution with coordination responsibility (Sustainability Commission)

Varieties of institutions which act to safeguard a central set of public values (procurement)

» Voluntary code of practice (developed by industry for industry)

»  Combination of technology and collaborative governance to achieve similar processes and content (eGovernance in
local government)

* International standards (for implementation of BIM)

These arrangements extend our understanding, and tools, of enhancing consistency in regulatory environments, and are
excellent examples of policy innovation in Australia.
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Appendix A -- Summary of CIBE Deliverables

CIBE set out to achieve a number of specific deliverables in terms of reports, and conference papers. The outcomes
delivered in the project are listed below:

Diffusion into Partners Conference paper has been distributed to government departments and to
Organisations APCC.

Curriculum Development | Nil

(include course code &
module, title & Institution)

Articles in Journals One article in Construct Magazine.

(include date, journal name,

article title)

Articles in Refereed ~  Furneaux, C.W., Brown, K.A., Allan, D. (2008) Public values embedded in
Journals Australian public works procurement: An institutional analysis Public

(include date, journal name, Management and Money 28(3), pp. 167-172.

article title)

Reports O Furneaux, C.W. and Brown, K.A. (2006) Public Policy Primer for the
Construction Industry. Brisbane: Cooperative Research Centre for
Construction Innovation, Icon.Net Ltd.

O Brown, KA and Furneaux, C.W. (2006) Mapping the Regulatory
Environment. CIBE Report #1. Brisbane: Cooperative Research Centre for
Construction Innovation, Icon.Net Ltd.

O Furneaux, C.W. and Brown, K.A. (2006) The Policy Implications of CRC CI
Research — Report #2 (draft report completed) Brisbane: Cooperative
Research Centre for Construction Innovation, Icon.Net Ltd.

0 Brown, K.A. and Furneaux, C.W. (2007) Public Policy Implications of CRC
for Construction Innovation Research. Construction Industry Business
Environment, Report #3. Brisbane: Construction Innovation.

O Brown, K.A. and Furneaux, C.W. (2007) Streamlining Local Government:
Evaluating an eGovernment Initiative in South East Queensland
Construction Industry Business Environment, Report #4. Brisbane:
Construction Innovation.

0 Brown, K.A. and Furneaux, C.W. (2007) Harmonisation of OH&S
Regulations Construction Industry Business Environment, Report #5.
Brisbane: Construction Innovation.

O Brown, K.A. and Furneaux, C.W. (2008) Implications of BIM for Government
Report #6. Brisbane: Construction Innovation.

0 McFallan, S. Logan, |. (2008) Barriers and drivers of new public-private
infrastructure: Sewer Mining Report #7. Brisbane: Construction Innovation.

O Furneaux, C.W. and Brown, K.A. (2008) CIBE Project — Report #8.
Brisbane: Construction Innovation.

Publications - Books & O Furneaux, C.W., Brown, K.A., Allan, D., McConville, S., McFallan, S.,

Chapters in Books London, K. and Burgess, J. (2006) “Client capabilities and capital works
(include book and chapter procurement policies: A comparative analysis of Australian jurisdictions” in
title) Brown, K., K. Hampson and P. Brandon. Clients Driving Construction

Innovation: Moving Ideas into Practice. Brisbane: Cooperative Research
Centre for Construction Innovation, Icon.Net Pty Ltd., pp. 62 — 71.
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Conference Papers

(include date, location, conf.

title & paper title)

Brown, K.A. and Furneaux, C.W. (2008) Establishing an Australian national
sustainability charter: Challenges in a federated system of government.
Public Policy Network Conference 2008.

Brown, K.A. & Furneaux, C.W. (2007) Harmonising construction regulation
in Australia: Potentials and problems Public Policy Network Conference, 1-2
February 2007, Adelaide.

Furneaux, C.W. and Brown, K.A. (2007) Capabilities, institutions and
markets: Across jurisdictional analysis of embedded public values in public
works procurement in Australia. Paper presented at Infrastructure and
Public Values panel track, International Research Symposium in Public
Management XI, 2 — 4 April 2007, Potsdam, Germany.

Refereed Conference
Papers

(include date, location, conf.

title & paper title)

London, K., Purcell, S. and Bellamy, T. (2006) “Harmonised procurement
policy environment — Identifying key themes towards the development of a
conceptual model.” At CIB W92 - 29" November to 1% December 2006
“Procurement Systems” University of Salford, UK. Paper has been
submitted for approval.

Brown, K.A. and Furneaux, C.W. (2007) “Mapping the Regulatory
Environment: Implications for construction firms”. CIB 2007 World Building
Conference, Cape Town, South Africa, 14 — 18 May 2007 [paper accepted
and delivered following blind peer review].

Charles, M. Furneaux, C.W. Pillay, J. Thorpe, D. Castillo, C.P., Brown, KA.
(2007) “Uptake of an OHS Code of Practice by Australian Construction
Firms” CIB 2007 World Building Conference, Cape Town, South Africa, 14 —
18 May 2007

Brown, K.A. and Furneaux, C.W. (2008) Harmonisation of OH&S Regulation
in Australia: An Evaluation of three initiatives Third International Conference
of the Cooperative Research Centre (CRC) for Construction Innovation —
Clients Driving Innovation: Benefiting from Innovation (12-14 March 2008)

Furneaux, C.W. Vassilev, N., Burgess, J. and Brown, KA. Harmonising DA:
Evaluating an eGovernment initiative in South East Queesnland Third
International Conference of the Cooperative Research Centre (CRC) for
Construction Innovation — Clients Driving Innovation: Benefiting from
Innovation (12-14 March 2008)

Industry Presentations

(include date, location &
number of attendees)

Presentations of project to industry partners and to industry already been
undertaken.
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Submissions to
Government Inquiries

0 Hampson, K., Brown, K.A. and Furneaux, C.W. (2006) "Submission to
Performance Benchmarking of Australian Business Regulation”, A
Commissioned Study by the Productivity Commission. Submission Number
27, dated 30 October 2006. Brisbane: CRC for Construction Innovation.

0 Hampson, K., Brown, K.A. and Furneaux, C.W. (2006) "Submission to
Brisbane City Council - Draft Brisbane Economic Development Plan”.
Submission Dated: Friday, 1 September 2006. Brisbane: CRC for
Construction Innovation. [Elements of our submission were incorporated
into the final Brisbane Economic Development Plan - particularly in relation
to infrastructure].

0 Hampson, K., Newton, P., Brown, K.A. and Furneaux, C.W. (2006)
"Submission to the Inquiry into a Sustainability Charter", House of
Representatives Standing Committee on Environment and Heritage.
Submission Number 84, dated 30 May 2006. Brisbane: CRC for
Construction Innovation. [The CRC was subsequently invited to attend a
Round Table discussion (Sydney: Friday 6 October 2006) on the
Sustainability Charter, based on this submission. David Hood and Caroline
Pidcock were nominated to represent Construction Innovation and ASBEC
respectively.] The submission is referenced on the first page of the final
report.
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